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NATIONAL CONFERENCE  
OF BANKRUPTCY JUDGES 

First/Second Circuit Breakout 

October 21, 2022 
Orlando, FL 

1. ISSUE

Whether  a  chapter  13  debtor  can  confirm  a  "sale  plan" with  respect  to  his  or  her  principal 
residence.  See In re Materne, 2022 WL 1102452 (Bankr. D. Mass Apr. 7, 2022). 

2. RELEVANT CODE PROVISIONS

11 U.S.C. § 1325(a), the court shall confirm a plan if it meets the requirements of § 1325(a) and 

complies with the rest of the code.  “The burden is on the debtor to prove that each of the 

statutory criteria for confirmation is met.”  Austin v. Bankowski, 519 B.R. 559, 563 (D. Mass. 

2014). 

§ 1322(b)(2) the plan may‐ modify the rights of holders of secured claims, other than a clam

secured only by a security interest in real property that is the debtor’s principal residence….; 

§ 1322(b)(3) the plan may‐ provide for the curing or waiving of any default;

§1322(b)(5) the plan may‐ notwithstanding paragraph (b)(2), provide for the curing of any

default within a reasonable time and maintenance of payments while the case is pending on

any unsecured claim or secured claim on which the last payment is due after the date on which

the final payment under the plan is due; (“cure and maintain”)1

§ 1322(b)(8) the plan may‐provide for the payment of all or part of a claim against the debtor

from property of the estate or property of the debtor;

1 Both plans in the Materne case involved mortgages whose last payment was due after the plan terms.  

For mortgages whose last payment is due within the plan term, § 1322(c)(2) provides that 

notwithstanding § 1322(b)(2), in a case in which the last payment on the original payment schedule for a 

claim secured only by a security interest in real property that is the debtor’s principal residence is due 

before the date on which the final payment under the plan is due, the plan may provide for the payment 

of the claim as modified pursuant to section 1325(a)(5) of this title. 
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§ 1322(d)(1) [If above median income for their household size], the plan may not provide for 

payments over a period that is longer than 5 years.  (d)(2) [If below median income for their 

household size], the plan may not provide for payments over a period that is longer than 3 

years, unless the court, for cause, approves a longer period, but the court may not approve a 

period that is longer than 5 years. 

 

11 U.S.C. § 1325(a), the court shall confirm a plan if‐ 

§ 1325(a)(3) the plan has been proposed in good faith and not by any means forbidden by law; 

§1325(a)(5)(B) with respect to each allowed secured claim provided for by the plan2  

(i) the plan provides that‐[the lien is retained]… 

(ii) the value, as of the effective date of the plan, of property to be distributed under the 

plan on account of such claim is not less than the allowed amount of such claim; and 

(iii) if (1) property to be distributed pursuant to this subsection is in the form of periodic 

payments, such payments shall be in equal monthly amounts; (“equal periodic 

payments”) 

§ 1325(a)(6) the debtor will be able to make all payments under the plan and to comply with 

the plan. (“feasibility”) 

3.  THE DEBTORS’ PLANS 

 

I.  Dominique J. Gnaman 

The collateral is the debtor’s principal residence worth approximately $554,000 and subject to a 

mortgage of approximately $411,000.  The debtor owes prepetition arrears of approximately 

$207,000 and has claimed a $500,000 Massachusetts homestead exemption in the property. 

The Chapter 13 plan provided for maintenance of contractual mortgage payments via direct 

payments to the mortgagee but did not address the mortgage claim in the cure section.  The 

debtor included a nonstandard provision wherein the debtor proposed to pay the balance of 

the mortgage claim in a lump sum including prepetition arrearages though the sale of the 

property.  No timetable was proposed and there’s no alternative treatment if the property is 

not sold during the 60‐month plan period. 

 
2 There are three mandatory provisions as to treatment of secured claims.  Two provisions did not apply 

in Materne ‐ namely, §1325(a)(5)(A) requires that the secured creditor consent to the proposed 

treatment and §1325(a)(5)(C) requires that the debtor surrender the property. 
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The debtor has not sought to employ a real estate broker to list the property and the 

mortgagee asserts that the property is not listed for sale. 

The mortgagee objected to confirmation asserting the plan violates §§ 1325(a)(3), (a)(5) and 

(a)(6) and § 1322(b)(5). 

II. Russell K. Materne 

The collateral is the debtor’s principal residence worth approximately $1,320,000 and subject 

to a first mortgage of approximately $889,000 and a second mortgage of approximately 

$82,000. The debtor owes prepetition mortgage arrears of approximately $243,000 and $8,400 

respectively and claimed a $500,000 Massachusetts homestead exemption in the property.  

The Chapter 13 plan indicated “none” in the section governing secured claims and via 

nonstandard provisions proposed to cure the prepetition mortgage arrears by selling the 

property any time prior to the conclusion of the plan’s 36‐month term.  Until the property is 

sold, the debtor proposes to make monthly “adequate protection” payments to the mortgagee 

in amounts less than the monthly payments contractually due.3  The adequate protection 

payment shall cease upon the earliest of (1) dismissal of the case, (2) conversion of the case to 

another chapter, (3) the filing of a further amended plan, (4) approval of a home loan 

modification4, (5) Order of the Court to cease the payments on motion of the debtor or other 

interested party, or (6) the Court granting relief from the automatic stay as to the subject 

property.   

The debtor stated he was “self‐marketing” the property and working on improvements.  While 

the debtor also stated that he has employed a real estate broker, the debtor has not filed an 

application to employ a broker.  The mortgagee asserted that the property is not listed for sale.  

No alternative treatment is proposed.   

The mortgagee objected to confirmation asserting the plan violates §§ 1325(a)(1), (a)(3), (a)(5) 

and (a)(6) and § 1322(b)(2). 

 

4.  DEBTORS’ ARGUMENTS 

The debtors contend that they comply with § 1325(a)(5)(B) (treatment of secured claims) 

because the secured creditors retain their mortgages and they are providing for full payment of 

the secured claims. 

 
3 The proposed “adequate protection” payment amount to be paid to the first mortgagee was less than the 
monthly escrow amount for insurance and real estate taxes required by that mortgage. 
4 Perhaps the debtors were hoping for a home loan modification and their plans were just a place holder/delay 
tactic. 
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As to the equal payments provision:  Gnaman is making the maintenance payments directly and 

not via conduit payments by the ch. 13 trustee therefore the payments are not “provided for by 

the plan.”  Materne is making adequate protection payments and not maintenance payments.  

Materne takes great care to avoid characterizing his treatment of the secured claims as a “cure” 

of prepetition arrears. 

Gnaman states the mortgage claim is being treated under §§ 1322(b)(3)(curing of a default) and 

(8)(utilizing property of the estate or of the debtor).   

The debtors contend that § 1322(b)(5) (cure within a “reasonable time” and “maintenance of 

payments”) is not applicable. 

5.  ANALYSIS 

 

I. The equal periodic payments provision has been interpreted as both prohibiting and 

permitting balloon payments.  The majority of courts have said that a balloon 

payment is not equal to the payment that preceded it, and thus violates § 

1328(a)(5)(B)(iii)(I); however, courts have also held that a balloon payment satisfies 

the debt in full, and thus by definition cannot be repeated periodically, whether in 

equal amounts or otherwise. They submit that the final balloon payment is distinct 

and separate from the preceding periodic payments. 

 

II. Also, there are differing views of the ability to cure a default under § 1322(b)(3) 

notwithstanding § 1322(b)(2)’s prohibition of modifying a secured claim secured by 

real property that is the debtor’s principal residence.  The justification for permitting 

cure in § 1322(b)(3) is that curing is not modifying. The courts that prohibit cure in § 

1322(b)(3) hold that the only permissible means to cure a secured claim, that is 

secured by real property that is the debtor’s principal residence, is to cure the 

arrears within a reasonable time and maintain regular monthly payments under § 

1322(b)(5). 

 

III. As to the argument that payments made directly are not “under the plan”, Judge 

Panos held that proposing maintenance payments “provides for” treatment of such 

a claim, making satisfaction of § 1325(a)(5) a requirement. 

 

IV. As to § 1325(a)(5)(B)(ii), (the value of property to be distributed is not less than the 

allowed claim), Judge Panos said the prospect of a sale may be a feasibility issue but 

providing for payment of a secured claim through a sale does not per se violate § 

1325(a)(5)(B)(ii). 
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V. As to § 1325(a)(5)(B)(iii), there’s no legislative history explaining the equal periodic 

payments provision.  Judge Panos opined that congress intended to give creditors 

more certainty and regularity as to any proposed stream of payments and was not 

intending to prohibit balloon payments. 

 

VI. Judge Panos interpreted § 1322(b)(8) and § 1325(a)(5) to permit a secured claim to 

be paid in full through a sale that is in prospect at the time of confirmation or a 

reasonable time thereafter, subject to all other confirmation requirements such as 

feasibility and good faith.  

 

VII. For findings of feasibility § 1325(a)(6) and good faith § 1325(a)(3), evidence may 

overlap.  Courts will want to see the marketing efforts, the listing price and terms, a 

timeline for the proposed sale, and a default remedy or other alternative if the sale 

fails to close within the proposed time frame. 

 

VIII. For a good faith finding, the First Circuit uses a totality of the circumstances 

approach.  Both mortgagees argued bad faith by the debtors.  Gnaman’s mortgagee 

argued that a plan that requires a sale in order to be feasible is not proposed in good 

faith.  Materne’s mortgagee argued that failure to address postpetition payments in 

a manner that would not increase postpetition arrears is bad faith.   

 
IX. Judge Panos ruled that a sale plan proposing a sale period that could run through 

the last month of the term of the plan may constitute circumstances from which a 

lack of good faith might be inferred.  (Judge Panos did not hold an evidentiary 

hearing and presumably that explains why he did not enter a finding on good faith.)   

 

 

6.  CONCLUSION 

Ultimately, Judge Panos sustained the objections because he agrees with the majority that a 

plan that contemplates periodic payments followed by a lump‐sum payment is prohibited by § 

1325(a)(5)(B)(iii). And he added that the plan did not provide for a specific sale process that 

would pay the secured creditors at or a reasonable time after confirmation.  (Thus, the plans 

were in violation of the feasibility requirement of § 1325(a)(6)). 

Judge Panos explained that plans almost identical to the debtors’ plans may have been 

confirmed under §§ 1322(b)(8) and 1325(a)(5) as providing for payments of a secured claim in 

full if specific plans for the sale of the properties were presented to the court. 
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Whether subsequent new value under 11 U.S.C. § 547(c)(4) must remain unpaid?   
 
Bankruptcy Code section 547(c)(4) provides:  
 

(c) The trustee may not avoid under this section a transfer –  
 […] 

(4) to or for the benefit of a creditor, to the extent that, after such transfer, such 
creditor gave new value to or for the benefit of the debtor— 

(A) not secured by an otherwise unavoidable security interest; and 
(B) on account of which new value the debtor did not make an otherwise 
unavoidable transfer to or for the benefit of such creditor; 
 

11 U.S.C. § 547(c)(4). 
 
Without taking into account section 546(c)(4)(B), section 546(c)(4) provides the baseline 
expectation that “[t]o the extent that the transferee gives new value to or for the benefit of the 
debtor on an unsecured basis, after receiving a preferential transfer, the otherwise preferential 
payment will not be voidable.”  5 Collier on Bankruptcy, 547.04[4] (quotations omitted).  This is 
the subsequent new value defense that reduces an estate’s preference claim to the extent of the 
subsequent new value provided by the creditor.  The defense is designed to encourage trade 
creditors to continue dealing with distressed businesses before the petition date and to treat fairly 
creditors who replenished estates after having received preferences from the estates.  See In re New 
York City Shoes, Inc., 880 F.2d 679, 680-681 (3rd Cir. 1989). 
 
Section 546(c)(4)(B) introduces another layer that reduces the subsequent new value defense to 
the extent of “an otherwise unavoidable transfer” made by “the debtor” “to or for the benefit of 
the creditor.”  11 U.S.C. § 547(c)(4)(B).  Courts have looked at what conditions qualify to reduce 
the subsequent new value defense given the language under this subsection.  Some courts have 
held that the subsequent new value must remain unpaid by the debtor to survive subsection (B).  
See In re OneStar Long Distance, Inc., 872 F.3d 526, 530 (7th Cir. 2017) (“That is, the new value 
must remain unpaid in order to reduce the creditor’s preference liability.”); In re New York City 
Shoes, Inc., 880 F.2d at 680 (“[…] the debtor must not have fully compensated the creditor for the 
‘new value’ as of the date that it filed its bankruptcy petition … [i]f a creditor satisfies these 
elements, it is entitled to set off the amount of the ‘new value’ which remains unpaid on the date 
of the petition against the amount which the creditor is required to return to the trustee on account 
of the preferential transfer it received.”). 
 
However, the majority of circuit courts weighing in have held that the relevant inquiry is not 
whether the subsequent new value was paid or unpaid by the debtor, but, based on the text and 
statutory history of subsection (B), whether the debtor “made an otherwise unavoidable transfer” 
to the creditor on account of the new value.  See In re BFW Liquidation, LLC, 899 F.3d 1178, 1189 
(11th Cir. 2018) (“By its plain terms, then, the statute only excludes “paid” new value that is paid 
for with “an otherwise unavoidable transfer.”); In re JKJ Chevrolet, Inc., 412 F.3d 545, 552 (4th 
Cir. 2005) (“A creditor is entitled to offset preference payments through the extension of new value 
to the debtor so long as the debtor does not make an otherwise unavoidable transfer on account of 
the new value”) (emphasis original); In re IRFM, Inc., 52 F.3d 228, 231-33 (9th Cir. 1995) (“a 
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new value defense is permitted unless the debtor repays the new value by a transfer which is 
otherwise unavoidable”); Matter of Toyota of Jefferson, Inc., 14 F.3d 1088, 1093 fn. 2 (5th Cir. 
1994) (“Although [requiring the subsequent advance to go ‘unpaid’] may be an adequate shorthand 
description of § 547(c)(4)(B), a more complete statement of the (c)(4) exception would be that a 
creditor who raises it has the burden of proving that (1) new value was extended after the 
preferential payment sought to be avoided, (2) the new value is not secured with an otherwise 
unavoidable security interest, and (3) the new value has not been repaid with an otherwise 
unavoidable transfer.”); In re Jones Truck Lines, Inc., 130 F.3d 323, 329 (8th Cir. 1997) (“Section 
547(c)(4)(B) defines subsequent new value as value not offset by ‘an otherwise unavoidable 
transfer’ to the creditor.”). 
 
The approach that subsequent new value must not be subject to an unavoidable transfer to qualify, 
in contrast to the approach that subsequent new value must remain unpaid to qualify, has held up 
over time. The Eighth Circuit in Jones Truck Lines, Inc. agreed with the Fifth Circuit in Toyota of 
Jefferson, Inc. that courts’ interpretation that new value must remain unpaid, including the Eighth 
Circuit’s own interpretation in a prior decision1, was the result of a “shorthand description of § 
547(c)(4)(B).”  In re Jones Truck Lines, Inc., 130 F.3d 323, 329 (8th Cir. 1997).  In In re BFW 
Liquidation, LLC, the Eleventh Circuit held that its prior decision2 stating that section 547(c)(4) 
had generally been read to require that the new value must remain unpaid was only dicta.  
Likewise, the Third Circuit in In re Friedman’s Inc., 738 F.3d 547 (3rd Cir. 2013) held that its 
determination in New York City Shoes that value must remain unpaid was non-binding dicta, and 
at least two bankruptcy courts have followed Friedman’s Inc. to decline to follow such dicta.  In 
re Dots, LLC, 562 B.R. 286, 303 (Bankr. D.N.J. 2017); In re Proliance International, Inc., 514 
B.R. 426, 432 (Bankr. D. Del. 2014). 
 
Though it is clear that a debtor’s prepetition payment on account of subsequent new value, whether 
such payment must be unavoidable or not, reduces the subsequent new value defense, courts have 
split over whether a debtor in possession’s postpetition payment of a section 503(b)(9) 
administrative expense claim for the value of goods received by the debtor twenty (20) days before 
the petition date in the ordinary course of business may reduce the defense as well.  Courts 
generally agree that postpetition transfers made under section 503(b)(9) are not avoidable by the 
trustee and are thus “otherwise unavoidable transfers”.  See Auriga Polymers Inc. v. PMCM2, LLC 
as Trustee for Beaulieu Liquidating Trust, 40 F4th 1273, 1283 fn. 7 (11th Cir. 2022); In re Circuit 
City Stores, Inc., 515 B.R. 302, 314 (Bankr. E.D. Va. 2014).   
 
Courts that have held that 503(b)(9) payments reduce the subsequent new value defense have 
typically been cognizant of preventing the creditor from double dipping credit for the provided 
goods through both the subsequent new value defense and the administrative expense claim.  See 
In re Circuit City Stores, Inc., 2010 WL 4956022, at *9 (Bankr. E.D. Va. Dec. 1, 2010) (“To allow 
a supplier of goods to a debtor to use the delivery of the same materials as the basis for both a § 
547(c)(4) defense and a § 503(b)(9) administrative claim would not give equal treatment to all 
creditors. The supplier would be receiving, in essence, a double payment.”); In re TI Acquisition, 
LLC, 429 B.R. 377, 385 (Bankr. N.D. Ga. 2010) (“Denying a creditor the new value defense when 
the creditor's § 503(b)(9) claim is paid in full and is for the same goods for which the creditor seeks 

 
1 In re Kroh Bros. Dev. Co., 930 F.2d 648 (8th Cir. 1991). 
2 In re Jet Florida Systems, Inc., 841 F.2d 1082 (11th Cir. 1988). 
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new value is the best way to foster the policies behind the new value defense.”); see also In re 
MMR Holding Corp., 203 B.R. 605, 609 (Bankr. M.D. La. 1996) (“An unavoidable post-petition 
transfer on account of new value extended subsequent to a preference should limit the use of § 
547(c)(4) by the amount of the unavoidable transfer, as without a reduction in the new value offset, 
the transferee would be receiving double use of the new value.”) (emphasis original).  To determine 
that postpetition 503(b)(9) payments negate the new value defense, the bankruptcy court in Circuit 
City Stores, Inc. relied on its view that the plain language of section 547(c)(4)(B) does not contain 
any limitations as to when new value may be repaid and on the Fourth Circuit's statement in In re 
JKJ Chevorlet, Inc., 412 F.3d at 553 fn. 6 that “post-petition transfers may be considered under 
section 547(c)(2)(B).”  In re Circuit City Stores, Inc., 515 B.R. at 314; see also Moglia v. Am. 
Psych. Ass'n (In re Login Bros. Book Co.), 294 B.R. 297, 300 (Bankr. N.D. Ill. 2003) (“[B]oth the 
plain language and policy behind the statute indicate that the timing of a repayment of new value 
is irrelevant.”); In re D.J. Management Group, 161 B.R. 5 (holding that postpetition payments on 
prepetition new value must be considered under section 547(c)(4)). 
 
Other courts have held that section 503(b)(9) transfers are not applicable to section 547(c)(4)(B).  
On July 17, 2022, the Eleventh Circuit in Auriga Polymers Inc. v. PMCM2, LLC reversed the 
bankruptcy court’s decision in In re Beaulieu Grp., LLC, 616 B.R. 857 (Bankr. N.D. Ga. 2020) to 
hold that a liquidation trustee’s postpetition reservation of funds sufficient to pay a defendant’s 
503(b)(9) claim does not reduce a creditor’s subsequent new value defense.  The Eleventh Circuit 
found the term “otherwise unavoidable transfers” within the meaning of section 547(c)(4), in the 
context of the Bankruptcy Code, to only include prepetition transfers because, among other 
reasons: 

1. section 547(c)(4) means preferential (prepetition) transfers in two other instances of the 
word “transfer” and therefore should mean preferential transfers in the third instance of the 
word, 

2. section 547 is titled “Preferences” and therefore likely only concerns transactions occurring 
during the 90-day prepetition preference period, 

3. according to most courts, new value must be given by the creditor prepetition to count 
toward the subsequent new value defense, see In re Friedman's, 738 F.3d at 557, and to be 
consistent debtor transfers should be prepetition as well, and  

4. the statute of limitations for preference actions runs from the petition date. 
Auriga Polymers Inc. v. PMCM2, LLC as Trustee for Beaulieu Liquidating Trust, 40 F.4th at 1285-
1286.  
 
 In In re Commissary Operations, Inc., 421 B.R. 873 (Bankr. N.D. Tenn. 2010), the bankruptcy 
court put aside concerns about double dipping, stating that “the possibility that a debtor may pay 
a creditor's § 503(b)(9) claim post-petition does not negate the value represented by the claim that 
the creditor provided to the debtor. The deliveries benefit the estate, for purposes of 11 U.S.C. §§ 
547(a)(2) and 547(c)(4), regardless of whether the § 503(b)(9) claimants are paid at a later date for 
those deliveries.”  Id. at 879.  The only other circuit court to weigh in on postpetition transfers 
generally (and not section 503(b)(9) transfers specifically), in the context of wage order payments, 
likewise held that only prepetition “otherwise avoidable transfers” can reduce a creditor’s 
subsequent new value defense.  In re Friedman’s Inc., 738 F.3d 547. 
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CODE SECTION 544(b)(1) AVOIDANCE – IS THE IRS A GOLDEN CREDITOR? 

Section 548 of the Bankruptcy Code allows a trustee (or, when appropriate, a debtor-in-

possession) to bring a fraudulent conveyance action for transfers made by a debtor within two 

years of the petition date.  11 U.S.C. § 548.  But what does a trustee do when a fraudulent transfer 

is made more than two years prior to the petition date?  Section 544(b)(1) may hold the answer.     

Section 544(b)(1), in relevant part, allows a trustee to avoid “any transfer of an interest of 

the debtor in property or any obligation incurred by the debtor that is voidable under applicable 

law by a creditor holding an unsecured claim that is allowable under section 502 of this title . . . .”  

11 U.S.C. § 544(b)(1).  The statute alone does not create a substantive right to avoid transfers.  In 

re Grubbs Const. Co., 321 B.R. 346, 350 (Bankr. M.D. Fla. 2005).  Rather, it is derivative; “it 

allows a trustee . . . ‘to step into the shoes’ of an unsecured creditor to recover transfers an actual 

creditor would have been able to recover” under applicable non-bankruptcy law.  In re CVAH, 

Inc., 570 B.R. 816, 823 (Bankr. D. Idaho 2017).   

Such a creditor is often referred to as a “golden creditor” or a “triggering creditor.”  In re 

Extended Stay, Inc., Case No. 09-13764-JLG, 2020 WL 10762310, at *69 (Bankr. S.D.N.Y. Aug. 

8, 2020).  “[T]he existence of a ‘triggering creditor’ under section 544(b) gives the trustee an 

unlimited right to invoke state-law avoidance powers.  The extent of the trustee’s ability to exercise 

that right is, in turn, governed by section 550(a).”  Id.  Once a trustee establishes standing to avoid 

 
1 I gratefully acknowledge my partial reliance on an excellent presentation on this subject last year 
by the Hon. William R. Sawyer, U.S. Bankruptcy Judge for the Middle District of Alabama.  I also 
acknowledge the assistance of my career law clerk, Leslie Wybiral. 
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a fraudulent transfer via a triggering creditor under § 544(b), the trustee may do so for the benefit 

of all of the estate’s unsecured creditors, and not just for the creditor in whose shoes the trustee 

stands.  Id.  But with the good may come the bad.  The trustee is subject to any defenses that could 

be asserted against the triggering creditor.  Id.   

 Trustees commonly rely on state fraudulent transfer statutes as the “applicable law” when 

seeking to recover fraudulent transfers avoidable by existing creditors under § 544(b)(1).2  This is 

because state fraudulent transfer statutes often have “reach-back” periods that exceed the two-year 

period afforded by § 548(a)(1).  See, e.g., In re CVAH, Inc., 570 B.R. 824.  In New York and many 

other states, for example, the statute of limitations on a fraudulent transfer action is four years after 

the transfer was made or the obligation was incurred.  See New York Uniform Voidable 

Transactions Act, NYDCL §§ 270-281.   

 The text of § 544(b)(1), however, does not specify what “applicable law” a trustee may 

rely on, and trustees have successfully invoked other statutes with longer lookback periods.  Thus, 

bankruptcy courts have increasingly had to rule on trustees’ arguments that the United States 

government or a specific federal agency is a triggering creditor as to which “applicable law” 

provides a longer limitations period, and/or sovereign immunity or other governmental protections 

against transferee defenses.3  See Michael H. Strub, Jr. and Jeffrey M. Reisner, The Expansion of 

the Triggering Creditor Doctrine In An Action to Avoid Fraudulent Transfers, 24 Am. Bankr. Inst. 

L. Rev. 249, 270 (2016).   

 
2 What constitutes “applicable law,” particularly in the federal law context, is the subject of much debate.  See, e.g., 
In re CVAH, Inc., 570 B.R. 816 (Bankr. D. Idaho 2017) (considering whether the Federal Debt Collection Procedures 
Act and the Internal Revenue Code constituted applicable law within the meaning of § 544(b)(1)); In re Alpha 
Protective Servs., Inc.. 531 B.R. 889 (Bankr. M.D. Ga. 2015) (same); In re Musselwhite, Case No. 20-00928-5-SWH, 
2021 WL 4342902 (Bankr. E.D.N.C. Sept. 23, 2021) (same).        
3 Congress enacted § 106(a)(1) of the Code in 1994 to create an explicit waiver of the United States’ sovereign 
immunity with respect to certain enumerated causes of action.  Included in § 106(a)(1) is a waiver of sovereign 
immunity “with respect to” actions brought under § 544.  In addition, § 106(b) states that when a governmental unit 
files a proof of claim, it is deemed to have waived any defense of sovereign immunity.  This revision to § 106 was 
enacted as part of the Bankruptcy Reform Act of 1994, Pub. L. No. 103-394, § 113 (1994) to “effectively overrule” 
Hoffman v. Connecticut Dept. of Income Maintenance, 492 U.S. 96 (1989), and United States v. Nordic Village, Inc., 
503 U.S. 30 (1992).  These two cases used sovereign immunity to limit the ability of bankruptcy trustees to avoid 
transfers made to the United States and individual states.  See, H.R. Rep. 103-835, p. 42 (1994). 
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The IRS is a frequent creditor in bankruptcy cases and enjoys statutory entitlements that 

may greatly expand trustees’ avoidance reach.  Section 6901(a)(1)(A) of the Internal Revenue 

Code (“IRC”) allows the IRS to enforce a taxpayer’s payment obligations by recovering from a 

transferee of the taxpayer’s property under state fraudulent transfer laws.  Strub & Reisner, 24 Am. 

Bankr. Inst. L. Rev. at 272-73 (citing 26 U.S.C. § 6901(a)(1)(A) (2012)).  Further, the IRS is 

subject to a ten-year statute of limitations for collection, measured from the date of the unpaid tax 

obligation’s assessment.  Id. at 273 (citing 26 U.S.C. § 6502(a)(1) (2012)).  Thus, if the Bankruptcy 

Code allows a trustee to stand in the shoes of the IRS in a given case, the applicable limitations 

period could more than double from the four years typically provided by state uniform fraudulent 

transfer laws.  Id.    

 This remains a live issue and some bankruptcy courts have refused to apply the IRS’s 

longer time limit.  In In re Vaughan Co., 498 B.R. 297 (Bankr. D.N.M. 2013), for example, the 

court rejected a trustee’s proposed use of the IRS as a “golden” or “triggering” creditor, holding 

that the trustee was limited by New Mexico’s four-year statute of limitations for unsecured 

creditors.  The Vaughan court opined that applying the ten-year statute of limitations available to 

the IRS “would pervert the purpose of [the doctrine of] nullum tempus [occurrit regi (‘no time 

runs against the king’)], which is to immunize the federal government from certain state laws.”  Id. 

at 304-05.   

The majority of bankruptcy court decisions, however, hold that the longer IRS statute of 

limitations applies to avoidance actions under § 544(b)(1), such that a trustee is entitled to step 

into the shoes of the IRS in order to use the ten-year collection period.  See In re Kipnis, 555 B.R. 

877, 881-82 (Bankr. S.D. Fla. 2016); In re CVAH, Inc., 570 B.R. at 834; In re Gaither, 595 B.R. 

201, 207-08 (Bankr. D.S.C. 2018); In re Webster, 629 B.R. 654, 674 n. 18 (Bankr. N.D. Ga. 2021); 

In re Smith, Case No. 19-40964, 2022 WL 1814415, at *5 (Bankr. D. Kansas June 2, 2022); In re 

Maxus Energy Corp., Case No. 16-11501, 2022 WL 2240122, at *49 (Bankr. D. Del. June 22, 
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2022); see also In re Kaiser, 525 B.R. 697, 713 (Bankr. N.D. Ill. 2014) (discussing Vaughan and 

terming its conclusion “misplaced”). 

 Serious practical and evidentiary challenges will remain even for trustees who successfully 

argue that § 544(b)(1) extends their look-back period where the IRS is a creditor.  See R. Stephen 

McNeill, Avoiding the Unavoidable:  A Practitioner’s Guide to Governmental Creditor 

Fraudulent Conveyance Actions, 92 Am. Bankr. L.J. 335, 357-358 (2018).  It may be an uphill 

battle to establish that a ten-year-old transfer rendered a company insolvent if numerous post-

transfer years passed before the company commenced bankruptcy proceedings.  Id.  And that 

challenge may be compounded with the passage of time, as evidence grows stale or is lost.  Id.   

 For further discussion, see: 

 Paul A. Avron, Is the IRS Truly the Triggering “Golden Creditor” for Statute-of-Limitations 
Purposes for Trustees?, 39-APR Am. Bankr. Inst.J. 44 (2019). 
 

 John F. Rabe, Jr., Golden Creditors, Copper Rules:  An Analysis of Avoidance Actions Under 
Section 544(b) of the Bankruptcy Code in Cases Where a Federal Creditor Holds a Claim, 82 
Brook. L. Rev. (2017). 
 

 Alan N. Resnick, Finding the Shoes That Fit:  How Derivative Is the Trustee’s Power to Avoid 
Fraudulent Conveyances Under Section 544(b) of the Bankruptcy Code?, 31 Cardozo L. Rev. 
205 (2009). 
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Have virtual hearings during the pandemic permanently changed the meaning of an 
"unavailable" witness under Fed. R. Evid. 804 / Fed. R. Bankr. P. 9017 (incorporating Fed. 

R. Civ. P. 43)? 1 

I. Issue: Whether virtual hearings during the pandemic have permanently changed the 
meaning of an “unavailable” witness under Fed. R. Evid. 804 / Fed. Bankr. P. 9017 
(incorporating Fed. R. Civ. P. 43)?  

II. Short Answer: During the pandemic, courts and parties became increasingly comfortable 
and accepting of the use of various platforms, such as Zoomgov.  Along with an increased 
comfort level, the positive impacts that resulted from its use including reduced costs have 
not been lost.  However, under the applicable rules, whose plain language remains, the 
meaning of an “unavailable” witness under Fed. R. Evid. 804 / Fed. Bankr. P. 9017 may 
not be permanently affected.  

III. Analysis:  
 
A. Applicable Rules: 

Fed. R. Evid. 804 provides, in pertinent part, as follows: 

(a) Criteria for Being Unavailable. A declarant is considered to be unavailable 
as a witness if the declarant: 

(1) is exempted from testifying about the subject matter of the declarant’s 
statement because the court rules that a privilege applies; 

(2) refuses to testify about the subject matter despite a court order to do so; 

(3) testifies to not remembering the subject matter; 

(4) cannot be present or testify at the trial or hearing because of death or a then-
existing infirmity, physical illness, or mental illness; or 

(5) is absent from the trial or hearing and the statement’s proponent has not been 
able, by process or other reasonable means, to procure: 

(A) the declarant’s attendance, in the case of a hearsay exception under 
Rule 804(b)(1) or (6); or 

(B) the declarant’s attendance or testimony, in the case of a hearsay 
exception under Rule 804(b)(2), (3) or (4).  

But this subdivision (a) does not apply if the statement’s proponent procured or 
wrongfully caused the declarant’s unavailability as a witness in order to prevent 
the declarant from attending or testifying. 

Fed. R. Bankr. P. 9017 provides: 

 
1 A special thank you to Brian M. Ortiz, J.D., law clerk to United States Bankruptcy Judge Heather Cooper, for his 
assistance in preparing this material. 
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The Federal Rules of Evidence and rules 43, 33 and 44.1 FR CIV P apply in cases 
under the Code.  

Federal Rule of Civil Procedure 43 (“Taking Testimony”) provides in pertinent part: 

(a) IN OPEN COURT. At trial, the witnesses’ testimony must be taken in open court 
unless a federal statute, the Federal Rules of Evidence, these rules, or other rules 
adopted by the Supreme Court provide otherwise. For good cause in compelling 
circumstances and with appropriate safeguards, the court may permit testimony in 
open court by contemporaneous transmission from a different location. 

The advisory committee's note cautions that such permission should not be granted 
lightly: 

The importance of presenting live testimony in court cannot be forgotten. The 
very ceremony of trial and the presence of the factfinder may exert a powerful 
force for truthtelling. The opportunity to judge the demeanor of a witness face-to-
face is accorded great value in our tradition. Transmission cannot be justified 
merely by showing that it is inconvenient for the witness to attend trial.” 

Fed. R. Civ. P. 43 advisory committee’s note (1996 Amendment). 

B. Changes in Perception 

In 2020, order to address health and safety concerns in federal courthouses and courtrooms, 
the Judicial Conference of the United States temporarily approved the use of video and 
teleconferencing for certain criminal proceedings and access via teleconferencing for civil 
proceedings during the COVID-19 national emergency.  

Under the Coronavirus Aid, Relief, and Economic Security (“CARES”) Act, the 
authorization of video and telephone conferencing will end 30 days after the date on which the 
national emergency ends, or the date when the Judicial Conference finds that the federal courts are 
no longer materially affected, whichever is earlier. 

On March 29, 2020, the Executive Committee of the Judicial Conference approved a 
temporary exception to the Conference broadcast/cameras policy to allow a judge to authorize the 
use of teleconferencing to provide the public and media audio access to court proceedings. This 
exception may be applied when public access to the federal courthouse is restricted due to health 
and safety concerns during the COVID-19 pandemic, and the authorization will expire when the 
Judicial Conference finds that emergency conditions are no longer materially affecting the 
functioning of federal courts. 

Courts have discretion to allow the use of technology under the 1996 Amendment to 
Federal Rule of Civil Procedure 43. The Amendment allows for “[c]ontemporaneous transmission 
of testimony from a different location.” 2 Rule 43 handed modern courts an essential tool to 
function during an unprecedented time.  

 
2 Fed. R. Civ. P. 43.  
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The 1996 Amendment provides that “on showing good cause in compelling circumstances” 
testimony may be transmitted contemporaneously, and that the most persuasive showings involve 
“unexpected reasons, such as accident or illness.”3 At the outset of the pandemic, COVID-19 
provided good cause and compelling circumstances to allow remote testimony.  Whether Courts 
continue to use the technology for remote testimony remains to be seen but to the extent it remains 
available, such technology may impact whether a witness is truly an “unavailable witnesses.”  

1. Telephonic Technology  

Since the 1996 Amendment, technology has come a long way.4 Because of the 
advancement of technology, the sue of discretion under Fed. R. Civ. P. 43 has evolved as well. 5 
Before the advent of two-way video conferencing, telephones provided a way for witnesses who 
met the “good cause” burden to provide testimony. However, telephonic testimony included its 
own set of issues including, but not limited to, undetected coaching of the witness, a witness 
potentially having notes, and the witness not being privy to evidence shown in the courtroom.6 
These issues still exist in the video-age, but to a lesser extent.  

2. Video Conferencing  

The COVID-19 pandemic forced courts to close their physical doors and navigate holding 
hearings via the internet. However, some courts were already navigating the virtual environment 
and seeing its benefits.7 Some courts note that the contemporaneous transmission of video 
testimony allows the factfinder to see the witnesses’ hesitations, doubts, and their “overall 
calmness or consideration.” 8 

3. Learning Curve 

One unique issue that modern two-way video conferencing offers, that telephonic 
conferences may not have had, is the steep learning curve required to use video conferencing 
software. Though conference telephones are sophisticated, they are not nearly as complex as a 
modern computer.9 With even highly educated individuals, technologies, especially new 

 
3 Id.   
4 History Computer Staff, Nintendo 64: Everything You Need to Know, Jan. 8, 2022, https://history-
computer.com/nintendo-64-guide/; Computer Hope, IntelliMouse, , July 6, 2021, 
https://www.computerhope.com/jargon/i/intellim.htm . (introducing the first ‘wheel mouse’). 
5 United States v. Navarro, 169 F.3d 228, 239 (5th Cir. 1999) (concluding that closed circuit television does not 
satisfy the present requirement of Fed. R. Civ. P. 43); United States v. Navarro, 169 F.3d 228, 239 (5th Cir. 1999) 
(stating “where the drafters believe that video conferencing is appropriate, the drafters will make provision in the 
Rules for the use of the technology”).  
6 Phillips v. Venker, 316 Md. 212, 220, 557 A.2d 1338, 1342 (1989); Eric Croft, Telephonic Testimony in Criminal 
and Civil Trials, 14 Hastings Comm. & Ent L.J. 107, 118 (1991).  
7 In re Vioxx Prod. Liab. Litig., 439 F. Supp. 2d 640, 643 (E.D. La. 2006); Mullins v. Ethicon, Inc., No. 2:12-CV-
02952, 2015 WL 8275744, at *1 (S.D.W. Va. Dec. 7, 2015). 
8 In re Vioxx Prod. Liab. Litig., 439 F. Supp. 2d 640, 644 (E.D. La. 2006). 
9 Jordan Novet, How to Host a Zoom Call Like a Pro, CNBC, Mar. 26, 2020, 
https://www.cnbc.com/2020/03/26/how-to-host-a-zoom-meeting.html. 
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technologies, can pose a sharp learning curve.10 There were certainly no face-filters on telephonic 
conferences transforming the user into a feline creature. 11 

4. Benefits of Remote Testimony  

Technologies such as Zoomgov were thrust upon the judiciary almost overnight.12 
However, at this point, almost three years later, most practitioners have had some interaction with 
the software.13 With the wide exposure to remote platforms, the benefits of the tools have become 
commonplace to its users. Three of the clearest benefits being ease of scheduling, reduction of 
travel time, and the cost to litigate are drastically reduced. 14 

C. Moving forward  

The requirements for good cause under the 1996 Amendment for Rule 43 still exist.15 
However, judges still have discretion and some are mindful of the hardships that may result from 
having to testify in person.16 Categorizing the COVID-19 situation as improved, the Good v. 
BioLife Plasma Servs., L.P., court ruled certain witnesses had to testify in person.17 In Good, the 
Court was asked to determine whether one of the party’s experts could either testify remotely or 
read the expert’s deposition into the record at trial as being “unavailable” pursuant to Fed. R. Civ. 
P. 32(a)(4).18  The Court found that the mere existence of the pandemic, given the improvement 
of the public health situation overall, did not justify remote testimony.  Likewise, no good cause 
was shown under Rule 32(a)(4) for deeming the witness “unavailable,” allowing the reading his 
deposition into the record at trial.19 Good demonstrates that the use of video-conferencing software 
is no longer uniformly agreed upon post-pandemic.20 

Although the pandemic led to the greatly increased use of video testimony, in person 
proceedings remain strongly favored.21 The very ceremony of trial, as referenced in the advisory 

 
10 Daniel Victor, ‘I’m Not a Cat,’ Says Lawyer Having Zoom Difficulties, THE NEW YORK TIMES, Mar. 6, 2021, 
https://www.nytimes.com/2021/02/09/style/cat-lawyer-zoom.html. 
11 Id.  
12 Matt Torman, Zoom Court Is Now in Session: How the Legal World Has Pivoted to Virtual During COVID-
19, ZOOM BLOG, July 23, 2020, https://blog.zoom.us/zoom-virtual-law-firm-virtual-courtroom-during-covid-19/. 
13 CDC Museum COVID-19 Timeline, CENTERS FOR DISEASE CONTROL & PREVENTION, 
https://www.cdc.gov/museum/timeline/covid19.html. 
14 Dagen v. CFC Grp. Holdings Ltd., No.00 Civ. 5682(CBM), 2003 WL 22533425, at *1 
(S.D.N.Y. Nov. 7, 2003); R. Sadler Bailey, Advantages and Disadvantages of Virtual Court Hearings, BAILY & 

GREER PLLC BLOG, Jan. 6, 2021, https://www.baileygreer.com/advantages-and-disadvantages-of-virtual-court-
hearings/. 
15 Damian McNamara, U.S. No Longer in Full Blown Pandemic Phase, Apr. 27, 2022, 
https://www.washingtonpost.com/health/2022/04/27/pandemic-phase-over-fauci-covid/. 
16 Dagen v. CFC Grp. Holdings Ltd., No. 00 CIV. 5682 (CBM), 2003 WL 22533425, at *1 (S.D.N.Y. Nov. 7, 2003) 
(agreeing that traveling from Hong Kong five employees for in-person testimony constituted good cause for remote 
testimony). 
17 Good v. BioLife Plasma Servs., L.P., No. 1:18-CV-11260, 2022 WL 1837071, at *4 (E.D. Mich. June 3, 2022).  
18 Id. at *5. 
19 Id. 
20 J.D. v. Price, No. 2:20-CV-749, 2022 WL 3048787, at *5 (W.D. Pa. Aug. 3, 2022) (stating that there is no reason 
to treat the “mere presence of COVID-19” as good cause to justify video testimony); But see Sherrod, Teed, 
Vanderhagen & Ware v. VNA, No. 517CV10164JELKGA, 2022 WL 965025, at *1 (E.D. Mich. Mar. 30, 2022).  
21See J.D. v. Price, 2022 WL 3048787 at #4 (citing Perotti v. Quinones, 790 F.3d 712, 713(7th Cir. 2015)).  
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committee’s notes to the 1996 Amendment to Rule 43 can be compelling in and of itself.22 The 
expanded use of technology during the pandemic does not negate the plan language of Rule 43(a): 
“[a]t trial, the witnesses’ testimony must be taken in open court…”23  

Conclusion:  

Issues will always exist when dealing with unavailable witnesses testifying virtually, as 
well with technology. However, these issues are faced by a variety of industries.24 Responses to 
these issues from other industries might help courts mitigate the hardships of remote testimony 
and help serve the public in a more equitable manner.25 But, the evolution of technology may have 
altered the meaning of an unavailable witness.  

 

 
22 Id.; see also Fed. R. Civ. P. 43. 
23 Good v. BioLife Plasma Servs., L.P., at *4 (E.D. Mich. June 3, 2022). 
24 FAQs Related to Examination for Admission to the Massachusetts Bar, MASS. BOARD OF B. EXAMINERS, 
https://www.mass.gov/guides/faqs-related-to-examination-for-admission-to-the-massachusetts-bar. 
25 Remote Proctoring Do's & Don'ts, A.I. PROCTORING | INVIGILATION EXAM DAY GUIDE, 
https://examsoft.com/resources/proctoring-invigilation-exam-day-guide/. 

19



1 
 

Topic No. 2: The never-ending struggle to ensure notice through proper service – due 
process concerns, technical notice requirements, and the emergence of service via email.  
What should practitioners expect from the court in light of the pertinent sections of the 
Bankruptcy Code and Fed. R. Bankr. P.  See also In re Cyber Litigation, Inc., 2021 WL 
5047512 (Bankr. D. Del. Oct. 28, 2021).1   

In Cyber Litigation, Inc., the court denied a debtor’s motion to disallow a late filed claim 
because notice of the bar date was served by email as opposed to regular mail.  See In re Cyber 
Litigation, Inc., No. 20-12702 (CTG), 2021 WL 5047512, at *1-2 (Bankr. D. Del. Oct. 28, 
2021).  The creditor that filed the late claim was a known creditor that held the largest unsecured 
claim.  See id. at *2.  The creditor’s principal was a founder and former officer of the debtor.  See 
id.  The debtor admitted the notice of bar date was mailed to the wrong address but argued the 
claim should be disallowed because the debtor also provided notice of the bar date by email to an 
account actively used by the creditor’s principal.  See id. at *3.  

The court reasoned that notice of the bar date must satisfy both constitutional due process 
requirements and Bankruptcy Rule 2002(f)(3)’s requirement that notice of the bar date be served 
by mail.  See id. at *4.  Although email notice to the debtor’s principal satisfied due process 
concerns, email notice did not comply with Bankruptcy Rule 2002(f)(3)’s requirement that 
notice be sent by first class mail.  See id. at *6-7. 

The court noted that the failure to serve the notice by regular mail would not necessarily 
excuse a creditor’s failure to timely file a proof of claim.  See id. at *8.  If the creditor had 
knowledge of the bar date, defective notice would be harmless error.  See id.  Under Bankruptcy 
Rule 9005, the court could correct any defect or omission that did not affect the creditor’s 
substantive rights.  See id.  The court, however, found that the debtor failed to establish that the 
creditor’s principal read the email or otherwise had knowledge of the bar date in time to file a 
proof of claim by the bar date.  See id.  Therefore, the debtor’s failure to comply with 
Bankruptcy Rule 2002(f)(3) was not harmless error.  See id.  The court denied the debtor’s 
motion to disallow the late filed claim based on the debtor’s failure to comply with Bankruptcy 
Rule 2002(f)(3)’s requirement that notice of the bar date be served by mail.  See id. at *7-8. 

Cyber Litigation reminds us that for notice to be deemed sufficient, service must not only 
provide due process but also comply with the technical requirements of the bankruptcy rules. 

Due Process Requirements 

To satisfy due process, the interested party must be provided with notice that is 
“reasonably calculated, under all the circumstances, to apprise interested parties of the pendency 
of the action and afford them an opportunity to present their objections.”  Mullane v. Central 
Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950).  This means the notice itself must convey 
all required information and afford the party to be bound a reasonable time to respond.  See id.  
Additionally, the means by which notice is provided must be “reasonably calculated to reach the 
intended recipient when sent.”  Jones v. Flowers, 547 U.S. 220, 226-227 (2006) (due process 
required taxing authority to take additional steps to notify homeowner of foreclosure sale when 

 
1 Thank you to Alexandra Langmo, Law Clerk to the Hon. Jil Mazer-Marino, for her assistance with this memo.  
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notice returned as undeliverable); see Mullane, 339 U.S. at 315 (“The means employed must be 
such as one desirous of actually informing the [party to be bound].”) 

Bankruptcy Rules Requirements 

Although notice is typically a function of the clerk’s office, the bankruptcy rules permit 
the court to direct other persons to serve notice.  See Fed. R. Bankr. P. 2002(a).  Local rules 
typically require the movant to effectuate service.  See, e.g. Bankr. S.D.N.Y. and E.D.N.Y L.R. 
6.1; Bankr. D. Del. L.R. 2002-1. 

Generally, the bankruptcy rules require service by first class, postage prepaid mail.  See 
Fed. R. Bank. P. 9001(8), 2002(a), (b), (f), (o), and (q); but see, e.g. Fed. R. Bankr. P. 7004(b) 
(permitting service of summons and complaint by first class mail in addition to methods 
permitted by Fed. R. Civ. P. 4); Fed. R. Bankr. P. 7004(h) (requiring service by certified mail on 
an insured depository institution unless certain exceptions apply); Fed. R. Bankr. P. 2002(l) 
(court may order notice by publication if notice by mail is impracticable or if it is desirable to 
supplement the notice).  

Bankruptcy Rule 9036 permits electronic notice or service through the court’s CM/ECF 
system on a party who has appeared in the case and registered with the court's electronic filing 
system.  See In re Promise Healthcare Grp., LLC, No. 18-12491 (CTG), 2021 WL 4528461, *6 
(Bankr. D. Del. Oct. 4, 2021) (notice of bar date filed through the CM/ECF system comported 
with the requirements of due process and were effective and sufficient under applicable law).  
Service is effectuated by filing the document on the docket of the case, however, a filer who 
receives notice that the transmission failed is responsible for making effective service.  Fed. R. 
Bankr. P. 9036.  Service through CM/ECF is not effective to serve parties that have not 
registered with ECF.  See In re Phillips, 380 B.R. 493, 497-498 (Bankr. N.D. Ohio 2008) (e-filed 
motion that affects a party who has not registered with the CM/ECF system requires additional 
steps for proper service, particularly first-class mail at the last known address).  Service of a 
summons and complaint cannot be effectuated through CM/ECF.  Fed. R. Bankr. P. 9036(e). 

Bankruptcy Code section 342 permits creditors to file notices of address for service.  See 
11 U.S.C. § 342(e) (In cases filed by individual debtors under chapters 7 and 13, creditors may 
file and serve a notice of address to be used for service in that case.); 11 U.S.C. § 342(f) (In 
chapter 7 and 13 cases, an entity may file a notice of address to be used by all or specific 
bankruptcy courts.).  Notice provided to a creditor by the debtor or the court other than in 
accordance with the creditor’s notice is ineffective until such notice is brought to the attention of 
such creditor.  See 11 U.S.C. § 342(g)(1).  Section 342 does not indicate whether the creditor 
may designate an email address as the address for service.  

Notwithstanding the applicable rules regarding service, the bankruptcy court has 
authority to direct the form and manner of service and permit service by email.   See 11 U.S.C. § 
105 (“The court may issue any order, process, or judgment that is necessary or appropriate to 
carry out the provisions of this title.”); Fed. R. Bankr. P. 9007 (“When notice is to be given 
under these rules, the court shall designate, if not otherwise specified herein, the time within 
which, the entities to whom, and the form and manner in which the notice shall be given. When 
feasible, the court may order any notices under these rules to be combined.”); see also In re 
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BGIT, Inc., 476 B.R. 812 (Bankr. S.D.N.Y.2012) (permitting notice of bar date to unknown gift 
card holders by email and publication); In re Ir. Bank Resolution Corp., 559 B.R. 627, 639, 
(Bankr. D. Del. 2016) (citations omitted) (authorizing email service on foreign defendant under 
Fed. R. Civ. P. 4(f)(3); Vega v. Hastens Beds, Inc., 2021 WL 3854881, at *5 (S.D.N.Y. 2021) 
(authorizing email service on foreign defendant, stating “service by email alone comports with 
due process where a plaintiff demonstrates that the email is likely to reach the defendant.”). 

Takeaways 

 E-mail has become the preferred means of communicating important information and is 
viewed by many as more effective and efficient than first class mail.  Nonetheless, email 
service does not comply with the bankruptcy rules. 

 Practitioners that serve via email without obtaining prior court authorization are at risk 
that the court will find that service is deficient. 

 Failure to serve by first class mail might not be fatal if the recipient has knowledge of the 
contents of the pleading served by email. 

 Proving a party received email notice may be challenging.  At a minimum, practitioners 
should be prepared to show the email account is one regularly used by the party served.  
However, evidence of active use of an email account may be insufficient to prove the 
party received actual knowledge of the email’s contents, especially if the intended 
recipient permits others to use the email account.  

 Query whether Cyber Litigation court would have reached a different result if service had 
been effectuated by hand delivery instead of by email.  

 Query whether courts should permit service through social media.  See Kesten v. 
Broadcast Music, Inc., Case No. 20-cv-8909(LJL), 2021 WL 174006 (S.D.N.Y.- March 
3, 2021) (collecting cases concerning service by alternate means, including email and 
social media accounts). 
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